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Community Funding Program
Terms and Conditions
Background

A. The Recipient proposes to undertake the Project. 

B. The City has agreed to provide the Funding for the Purpose and support the Project on the terms and conditions of the Agreement. 

Operational provisions

1. Definitions and interpretation

1.1 Definitions

In this Agreement, unless inconsistent with the context: 

Agreement means the Letter of Agreement and each of the Attachments to the Letter of Agreement.

Audit includes audit, examine, investigate, inspect, review, or evaluate.

Authority means any government, statutory, public, or other authority or body.

Business Day means a day, not being a Saturday, Sunday, or public holiday, on which banks are open for general banking business in Western 
Australia.

City means the City of Joondalup.  

City?s Intellectual Property has the meaning given to it in clause 3.4(d).

Claim means all claims, demands, actions, suits, proceedings, judgements, damages, costs, charges, and expenses (including legal, costs of 
defending or settling any action, claim or proceeding).

Commencement Date means the date when the last Party executes the Agreement.

Community Funding Program Application means the document that is Attachment 3 to the Letter of Agreement.

Dispute has the meaning given in clause 11.

Event of Default means:

(a) in respect of the Recipient, an event set out in clause 7.1; and

(b) in respect of the City, an event set out in clause 7.2.

Expiry Date means the date that is 10 days after the acceptance of the Project Completion Report by the City in accordance with clause 3.5(c).

Funding means the total amount of the funding to the Recipient approved by the City, as specified in the Letter of Agreement. 

Insolvency Event means the happening of any of these events:

(a) an order is made, or an application is made to a court for an order, that a body corporate be wound up; or

(b) except to reconstruct or amalgamate while solvent, a body corporate:

(i) is wound up or dissolved; or

(ii) resolves to wind itself up or otherwise dissolve itself, or gives notice of intention to do so; or

(iii) enters into, or resolves to enter into, any form of formal or informal arrangement for the benefit of all or any class of its creditors, 
including a scheme of arrangement, deed of company arrangement, compromise or composition with, or assignment for the benefit of, all or 
any class of its creditors; or

(c) a liquidator or provisional liquidator is appointed (whether or not under an order), or an application is made to a court for an order, or a 
meeting is convened, or a resolution is passed, to make such an appointment, in respect of a body corporate; or

(d) a receiver, manager, receiver and manager, trustee, administrator, controller (as defined in section 9 of the Corporations Act 2001 
(Cth)) or similar officer is appointed, or an application is made to a court for an order, or a meeting is convened or a resolution is passed, to 
make such an appointment, in respect of a body corporate; or

(e) any step is taken to enforce security over, or a distress, attachment, execution, or other similar process is levied, enforced, or served 
out against, any asset or undertaking of a body corporate; or

(f) the process of any court or authority is invoked against a body corporate, or any asset or undertaking of a body corporate, to enforce 
any judgment or order for the payment or money or the recovery of any property; or

(g) a body corporate:

(i) takes any step to obtain protection, or is granted protection, from its creditors under any applicable legislation; or

(ii) stops or suspends payment of all, or a class of, its debts; or

(iii) is or is taken by any applicable legislation to be, or states that it is, or makes a statement from which it may be reasonably deduced 
that it is:
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(i) anything analogous or having a similar effect to any of the events specified above happens under the law of any applicable 
jurisdiction.

Laws means all statutes, rules, regulations, proclamations, ordinances, or by-laws present or future of the State and, where applicable, the 
Commonwealth, and any amendment or re-enactment of them for the time being in force and includes any relevant Australian Standards. 

Letter of Agreement means the letter, signed by both Parties, acknowledging the Agreement in relation to the Funding. 

Local Government Laws means any statute, rule, regulation, proclamation, ordinance, scheme or by-law present or future of Western Australia 
and, where applicable, the Commonwealth, and any amendment or re-enactment of them for the time being in force, which confers any 
responsibility, function, duty, obligation or right on any local government established under the Local Government Act 1995 (WA).

Partial Project Completion Report means the report referred to in the Letter of Agreement, the required contents of which are to be determined 
by the City and notified to the Recipient. 

Party means a party or parties to the Agreement.

Permitted Person means any person falling within any of the following categories:

(a) the members, customers, invitees, licensees, and visitors of the Recipient; and

(b) the employees, agents, and contractors of the Recipient.

Project means the project, program, event or activity outlined in the Community Funding Program Application.

Project Completion Date means the date that is specified in the Letter of Agreement that the Project is scheduled to be completed, as amended 
by any change to that date that is determined or approved in writing by the City. 

Project Completion Report means the report referred to in the Letter of Agreement. 

Project Conditions means that all works forming part of or undertaken in connection with the Project Works must be carried out:

(a) at the Recipient ?s cost and expense;

(b) in a proper and workmanlike manner and to the satisfaction of the City, acting reasonably;

(c) by the Recipient or its contractor (who has a public liability policy with a level of cover acceptable to the City, acting reasonably and 
have appropriate contract construction risk, workers compensation and other usual insurances;

(d) in accordance with all Laws and Requirements;

(e) only after providing copies to the City of all approvals from relevant Authorities in relation to the works prior to carrying out the Project 
Works; and

(f) subject to any conditions (including any Special Conditions) of the City's consent in relation to the Project Works.

Project Works means the works to conduct the Project including the details outlined in the Community Funding Program Application.

Promotion means any activity, medium or forum for the promotion or publicising of the Project including any forums, conferences, project 
launches, presentations, advertisements, publications, signage, electronic mediums, articles, newsletters, or other literary works relating to the 
Project but at a minimum must include the Recognition Requirements as set out in Attachment 4 to the Letter of Agreement. 

Purpose means the Project purpose, as set out in the Community Funding Program Application.

Recipient means the recipient of the Funding. 

Requirements means:

(a) all conditions of approval or consent, requirements, notices, orders, or directions of any Authority; and

(b) any requirements, approvals, plans and policies of the City which may include a ?Traffic Management Plan? or requirements and 
processes to conduct a ?Public Event?.

Special Conditions means the special conditions (if any) of this Agreement, as set out in Attachment 6. 

State means the State of Western Australia. 

Surplus Funds means any part of the Funding that has been paid to the Recipient by the City and has not been properly or duly expended on the 
Project Works or for the Project.

Term means the term of the Agreement, as set out in clause 2.4. 

Termination means the expiry or the sooner termination of the Term.

1.2 Interpretation

In the Agreement unless the context otherwise requires:

(a) if a word or phrase is defined, then its other grammatical forms have a corresponding meaning;

(b) the singular includes the plural and vice versa;

(c) a reference to a gender includes any gender;

(d) a reference to a clause, schedule or annexure is a reference to a clause, schedule or annexure to this document;

(e) the word includes is not a word of limitation and does not restrict the interpretation of a word or phrase in this Agreement;

(f) a reference to a document, includes a variation or replacement of it;

(g) a reference to a statute includes its subordinate legislation and a modification or re-enactment of either;

?
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(h) a reference to person, includes a reference to:

(i) an individual, a body corporate, a trust, a partnership, a joint venture an unincorporated body or other entity, whether or not it is a 
separate legal entity;

(ii) if the person is an individual, the person's personal representatives, assigns and successors in title;

(iii) if the person is not an individual, the person's assigns and successors in title; and

(iv) a person, who novates this Deed;

(i) an agreement, representation or warranty in favour of or on the part of two or more people, benefits or binds them jointly and 
severally;

(j) a reference to currency is to the Australian currency;

(k) a reference to time is to Perth, Western Australia time;

(l) if the date on which a thing must be done is not a Business Day, then that thing must be done on the next Business Day;

(m) a reference to a day is a reference to the period, which starts at midnight and ends 24 hours later; and

(n) if a period of time runs from a given date, act, or event, then the time is calculated exclusive of the date, act, or event.

(o) a provision is not to be construed against a Party solely on the ground that the Party is responsible for the preparation of this 
Agreement or that provision; and

(p) a person, paying money under this Agreement, must pay in Australian dollars in Australia.

1.3 Inconsistency with Statutory Provisions 

In the event of any inconsistency between:

(a) an obligation, right or power of either the Recipient or the City under the Agreement; and

(b) an obligation, right or power of the City under the Local Government Laws, then the obligation, right or power of the City under the 
Local Government Laws prevails.

1.4 No Fettering

Nothing in or arising out of the Agreement in any way:

(a) diminishes the City's rights and powers; or

(b) fetters any discretion that the City has, under the Local Government Laws.

1.5 Headings

A heading is for convenience only and does not affect interpretation.

2. Scope

2.1 Recipient to conduct Project and City obligations

(a) The Recipient must seek and obtain the prior approval of the City in order to conduct the Project. Such approval may include the 
submission of a ?Public Event Application? to the City, and approved ?Club Funded Upgrade? application or a venue booking if the Project is 
taking place at a City community hirable venue.

(b) The Recipient must plan, manage, and conduct the Project as detailed in the Community Funding Program Application.

(c) The Recipient must obtain the City?s written consent before making any variations to the Project, which may include the Project scope, 
Project outcomes, Project length, Project timing, scheduling, location and/ or number of participants. The City must act reasonably in 
considering any variation request from the Recipient and any variation to the Project is at the sole cost and expense of the Recipient.

(d) The Recipient acknowledges and agrees that it will conduct the Project:

(i) at its cost and expense; 

(ii) in accordance with any Requirements; and 

(iii) as otherwise mutually agreed by both Parties.

(e) The Recipient must obtain, and accepts all risk associated and connected with obtaining, any and all required approvals, licences and 
the consent of the City or any landowners if so required.

(f) The City accepts no responsibility or liability for the success of the Project and will not be liable for any Recipient losses arising or 
related to the Project.

(g) The City will provide reasonable assistance to the Recipient to obtain approvals and/ or licences from the City or other Authorities in 
respect of the Project.

2.2 Recipient to carry out Project Works

(a) If the Recipient carries out Project Works, the Recipient must carry out all aspects of the Project Works, or procure that the Project 
Works are carried out:

(i) in a competent, diligent, satisfactory, and professional manner and consistent with best industry practice in the field of each 
component of and all of the Project Works;

(ii) in accordance with any Requirements or consent provided by relevant landowners;

(iii) in accordance with the Project Conditions; and

(iv) in accordance with all applicable Australian standards and specifications.
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2.3 Payment of the Funding

Subject to the terms of the Agreement, the City must pay to the Recipient as follows:

(a) for a Funding amount of less than $10,000, the Funding will be paid in full within 30 days of the Commencement Date; and 

(b) for a Funding amount of $10,000 or more, the Funding will be paid in 3 instalments as follows:

(i) 50%  within 30 days of the Commencement Date;

(ii) 25%  within 30 days of the City approving a full and complete Partial Project Completion Report provided by the Recipient in 
accordance with the Letter of Agreement; and

(iii) the balance (up to 25% ) within 30 days of the City accepting (under clause 3.5(c)) a full and complete Project Completion Report 
provided by the Recipient in accordance with the Letter of Agreement.

2.4 Term

(a) Subject to clause 2.4(b), the term of the Agreement commences on the Commencement Date and expires on Expiry Date or at an 
earlier date if Termination occurs pursuant to the Agreement.

(b) Clause 2.4(a) is subject to those provisions in the Agreement that expressly or impliedly survive the expiration of this Agreement.

3. Recipient 's obligations

3.1 Use of the Funding

The Recipient must:

(a) only use the Funding for the Purpose in accordance with the terms and conditions of the Agreement; and

(b) expend the Funding on the Project Works in a commercially prudent, sensible, professional and reasonable manner.

3.2 No changes to Project Works

The Recipient must not make any changes to the Project Works without the prior written consent of the City.

3.3 Recipient to maintain records of expenditures

The Recipient must:

(a) keep and maintain accurate, complete, up-to-date, properly detailed written records in relation to both the Agreement and the Project 
Works, and promptly provide the City with information or documentation (relating in any way to the Project Works or the Agreement) requested 
by the City with a minimum of 48 hours? notice; and

(b) ensure that all of the information or documentation (as the case may be) described in clause 3.3(a) is accurate, complete, up-to-date, 
properly detailed and not in any way misleading or deceptive.

3.4 Recipient must acknowledge the City

(a) The Recipient agrees to acknowledge the City as specified in the Agreement.

(b) The Recipient must work cooperatively with the City to ensure that any Promotion of the Project is approved by the City.

(c) The Parties must:

(i) circulate any draft media statements, advertising proposals, promotional materials and advertisements between each other for 
comment prior to publication;

(ii) coordinate joint communications with each other prior to releasing any media statement, promotions or advertisement in relation to 
the Project; and

(iii) use the City?s logo in accordance with the ?Using the City of Joondalup Logo fact sheet? (Attachment 5 to the Letter of Agreement).

(d) To facilitate the Recipient meeting its obligations under the Agreement, the City grants the Recipient a non¬exclusive, 
non-sublicensable and royalty-free licence to use the City?s logo and name only (City?s Intellectual Property) for:

(i) the Purpose outlined in, and

(ii) the Term of, 

(iii) the Agreement.

(e) By no later than 5 Business Days after the Project Completion Date, the Recipient must return to the City any property of the City 
including any property in a returnable form that relate to the Promotion and the City?s Intellectual Property.

3.5 Reporting requirements of the Recipient

(a) Within 6 weeks of the Project Completion Date, the Recipient must provide to the City a Project Completion Report.

(b) The acceptance of the Project Completion Report will be at the absolute discretion of the City and the Recipient will be notified of 
such acceptance.

(c) If the Recipient does not provide the Project Completion Report within the date specified in clause 3.5(a), any amounts of the Funding 
that remain payable by the City will be retained by the City.

(d) The Parties acknowledge that any Project Completion Report submitted incomplete or delayed beyond the specified date under the 
Agreement will impact any future funding applications by the Recipient.

?
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3.6 Performance of the Recipient's obligations

The Recipient must:

(a) at all times duly perform and observe its obligations under the Agreement and must promptly inform the City of any occurrence that 
might adversely affect its ability to do so in a material way; and

(b) comply with all Local Government Laws, and all other State and Commonwealth Laws, relating to this Agreement, the Project and the 
Project Works.

4. Audit rights

The City may arrange for an Audit, with a minimum of 48 hours? notice, to be carried out in respect of the Funding of the Project Works. If the 
City arranges for an Audit:

(a) the City will notify the Recipient that the City has arranged or will arrange for an Audit to be carried out; and

(b) the Recipient must allow all persons engaged by the City to carry out the Audit to have full access to the records relating only to the 
provision of the Funding, the Project Works, the Project and the Agreement for the purposes of carrying out the Audit.

5. Repayment of any Surplus Funds

The Recipient must remit any Surplus Funds to the City within 10 Business Days of the Expiry Date or early Termination of the Agreement, upon 
the provision of a valid tax invoice by the City.

6. Indemnity and insurance provisions

6.1 Recipient 's indemnity

(a) The Recipient must indemnify and keep indemnified the City and the City's Council and committee members, officers, employees, 
contractors, and agents from and against, and must pay the City's Council and committee members, officers, employees, contractors, and 
agents on demand, the amount of any Claims to which the City and the City's Council and committee members, officers, employees, 
contractors, and agents may be or become liable in connection with all or any of the following:

(i) any loss or damage to property, or death or injury of any nature or kind and however or wherever sustained;

(ii) any loss or damage to property, or death or injury of any nature or kind and however or wherever sustained, caused or contributed to 
by all or any of the following:

(A) the Project; and

(B) the Project Works.

(iii) any act of default or omission by the Recipient under this Agreement

(iv) any wilful, fraudulent, unlawful or negligent act, error or omission of the Recipient; and/ or

(v) resulting from any notice claim or demand to perform any obligation to be performed by the Recipient under the Agreement.

(b) To the extent permitted by Law, the Recipient indemnifies the City from and against all Claims, including legal and investigative costs 
and expenses, relating to any:

(i) loss (including loss of use), injury or damage of or to any property;

(ii) death or illness of or injury to any person; and/ or

(iii) any inquiry, investigation, notice, direction, order, proceeding or prosecution instituted under or in relation to the Work Health and 
Safety Act 2020 or the Coroners Act 1996 (WA), directly or indirectly caused by, arising out of, or in connection with the or Project Works.

6.2 Insurance

(a) If the Recipient is required to have insurance in order to undertake the Project, the Recipient must, no later than 10 Business Days 
after the Agreement is executed take out and at all times keep in force to the satisfaction of the City:

(i) a public liability policy with a cover for an amount not less than $20 million dollars for any one occurrence;

(ii) any other insurances required by Law; and

(iii) insurance for such other risks as the City may require acting reasonably.

(b) Any insurance policy taken out by the Recipient for the purposes of meeting the requirements of clause 6.2(a) must be taken out with 
a reputable and solvent insurer.

6.3 Produce policies

The Recipient must, produce to the City certificates of currency, and at any time on demand the original of, any policies of insurance required to 
be taken out by the Recipient under the Agreement.

6.4 Must not avoid any insurance policies 

If the Recipient or a Permitted Person does or permits to be done any act which has the effect of invalidating or avoiding any policy of insurance 
taken out by the City, then without limiting any other right of the City, the Recipient will be responsible for, and must pay and discharge on 
demand, any damage or loss which the City suffers as a result.
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7. Default and Termination

7.1 Event of Default by Recipient

An Event of Default occurs if the Recipient:

(a) breaches any obligation under the Agreement which (if remediable) continues without remedy for 5 Business Days after notice in 
writing has been served on the Recipient by the City;

(b) breaches the Agreement and such breach cannot be remedied; or

(c) suffers or is or becomes subject to an Insolvency Event.

7.2 Event of Default by the City

An Event of Default by the City occurs if the City:

(a) breaches any obligation under the Agreement which (if remediable) continues without remedy for 5 Business Days after notice in 
writing has been served on the Recipient by the City;

(b) breaches the Agreement and such breach cannot be remedied; or

(c) suffers or is or becomes subject to an Insolvency Event.

7.3 Effect of Event of Default

(a) If an Event of Default occurs, the Party not in default may terminate the Agreement by providing further notice in writing to the Party in 
default and in any such event without limiting the rights at law of the Party not in default.

(b) If the City terminates the Agreement in accordance with clause 7.3(a), the Recipient must immediately refund all unexpended Funding 
to the City.

8. Goods and Services Tax (GST)

8.1 Definitions

Any reference in this Agreement to terms defined or used in the A New Tax System (Goods and Services Tax) Act 1999 (Cth) (Act) is, unless the 
context indicates otherwise, a reference to that term as defined or used in that Act. 

8.2 GST

(a) Any amount referred to in the Agreement which is relevant in determining a payment to be made by one of the Parties to the other is 
inclusive of GST unless indicated otherwise.

(b) GST is payable in respect of any taxable supply made under the Agreement.

(c) In respect of any taxable supply made under this Agreement for which:

(i) the consideration attributable to that taxable supply is exclusive of GST, the Recipient must pay to the supplier the amount equal to 
the GST liability on that taxable supply at the same time as the Recipient is required to pay the consideration for that taxable supply to the 
supplier under the Agreement. The GST liability for that taxable supply is the amount equal to the rate of GST multiplied by the consideration 
attributable to the taxable supply made by the supplier to the Recipient; or

(ii) the consideration attributable to that taxable supply is inclusive of GST, the Recipient is only required to pay to the supplier the 
consideration for that taxable supply by the date required under this Agreement. The GST liability for that taxable supply is the amount 
determined in accordance with the Act.

(d) If one of the Parties (Paying Party) is required to reimburse or make a payment to the other Party (Receiving Party) under or in 
connection with the Agreement that is referable to a cost, expense or other amount (Amount) paid or incurred by the Receiving Party, the 
amount of the reimbursement or payment to be made by the Paying Party will be net of any input tax credits which may be claimed by the 
Receiving Party or by the representative member of the GST Group in which the Receiving Party is a member in relation to the Amount.

(e) The supplier must issue:

(i) a tax invoice to the Recipient of any taxable supply in respect of that taxable supply; and

(ii) any relevant adjustment note to the Recipient of a taxable supply in respect of any adjustment that arises from an adjustment event 
relating to that taxable supply.

(f) If there is an adjustment to any of the consideration payable for a taxable supply which gives rise to an adjustment event, the GST 
liability for that taxable supply must be recalculated in accordance with clause 8.2(c) above based on the adjusted consideration and where 
applicable, an appropriate payment on account of the adjusted GST liability is to be made between the Parties.

9. Notices

9.1 Delivery

(a) Subject to a written agreement, which expressly states that the Parties may communicate in a different way, the Parties must 
communicate by written notice.

(b) A Party must send a notice to the other Party as specified in the agreement.

(c) A Party may vary its address by sending a written notice to the other Party.

(d) A Party must use the new address from the time that it receives the notice.

(e) To deliver a notice, a Party must hand deliver or post or email it to the other Party's address.

9.2 Effect and receipt

(a) A notice takes effect at the time stated in the notice.

(b) If no time is stated or the time stated is before receipt, then a notice takes effect on receipt.
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c) A notice sent by post is received:

(i) 3 days after posting if within Australia; and

(ii) 7 days after posting if posted to or from a place outside Australia.

(a) Subject to a negative notification, a notice sent by email is received when the sender receives a delivery status notification from the 
Recipient 's email server.

10. Confidentiality

(a) The Recipient and any Permitted Person must keep the Agreement, and any information related to it confidential.

(b) The only exception to the duty of confidentiality under this clause 10 is when disclosure is required by law.

11. Dispute Resolution

If a dispute or disagreement arises between the Parties in connection with the Agreement (Dispute):

(a) either Party is to notify the other Party in writing about the Dispute;

(b) each Party is to refrain from commencing any litigation in relation to the Dispute until after the Parties have complied with this clause;

(c) the Parties are to meet within 14 days after receiving the notice of Dispute and are to hold discussions in good faith to attempt to 
resolve the Dispute;

(d) if the Dispute is not resolved within 28 days after receipt of the notice of Dispute, the Parties are to submit the Dispute to mediation;

(e) if the Parties are not able to agree to a mediator or mediation process within 35 days after receipt of the notice of Dispute, the Parties 
must submit the Dispute to mediation to the Institute of Arbitrators and Mediators Australia;

(f) if the Parties are unable to resolve the Dispute within 7 days of commencing mediation or such later time as may be agreed during the 
mediation, either Party may refer the matter to arbitration or commence litigation; and

(g) the Parties must continue to perform their respective obligations under this Agreement despite the existence of a Dispute.

12. General

12.1 No agency or partnership relationship

(a) The Agreement does not in any way or for any purpose constitute the City a partner of the Recipient in the conduct of or carrying out 
of the Project or the Project Works or otherwise, or a joint venturer or a member of a joint enterprise with the Recipient.

(b) The Recipient must not represent itself, and must ensure that its office bearers, members, employees, contractors, sub-contractors, 
or agents do not represent themselves, as being an employee, partner, or agent of the City or as otherwise able to bind or represent the City.

(c) The Recipient is not by virtue of the Agreement, and is not deemed to be, an employee, partner, or agent of the City, or have any 
power or authority to bind or represent the City.

12.2 Governing law

The law of Western Australia governs the Agreement.

12.3 Jurisdiction

The Parties submit to the exclusive jurisdiction of the courts of Western Australia.

12.4 Variation

The Parties can only vary the Agreement if the variation is in writing and each Party signs.

12.5 Rights are cumulative

A Party's rights under the Agreement are in addition to its rights at law.

12.6 Severance

(a) If a provision of the Agreement is invalid, illegal, or unenforceable, then to the extent of the invalidity, illegality, or unenforceability, 
that provision must be ignored in the interpretation of this Agreement.

(b) The remaining provisions of the Agreement remain in full force and effect.

12.7 No waiver

(a) A Party, granting a waiver of a right under the Agreement, must give written notice of that waiver to the Party, which benefits from the 
waiver.

(b) A Party's failure, partial failure, or delay in exercising a right relating to the Agreement, is not a waiver of that right.

(c) A Party may not claim that another Party's delay or failure to exercise a right relating to this Agreement:

(i) constitutes a waiver of that right; or

(ii) is a defence to its own action or inaction.

(d) The Parties may not waive or vary this clause.

12.8 Entire agreement

The Agreement constitutes the entire agreement between the Parties and supersedes all previous discussions, undertakings, and agreements.?
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12.9 No Merger

A Party's rights and obligations do not merge on the execution or completion of the Agreement or the completion of a transaction under the 
Agreement.

12.10 Further assurance

Each Party must do everything necessary to give full effect to the Agreement.
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