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REASONS FOR DECISION OF THE TRIBUNAL :

Summary of Tribunal's decision

1

The Local Government Standards Panel made a finthag a
Councillor of the City of Joondalup, Mr Corr, hadelhched thd.ocal
Government (Rules of Conduct) Regulations 2007 (WA) by disclosing
information from confidential documents tabled athaeting of Council
which was closed to members of the public. Thed&ieds Panel ordered
that Mr Corr be publicly censured. Mr Corr soughtreview by the
Tribunal of the Standards Panel's decision.

The Tribunal considered whether the information chiMr Corr
disclosed was 'information' within the meaning &k tRegulations,
whether he had in fact derived that informationnfrthe documents in
qguestion and whether the documents were confideai@in within the
meaning of the Regulations.

The Tribunal upheld the decision the Standards IPbath in respect
of its finding that there had been a breach of Regulations and in
respect of the sanction for that breach.

Introduction

4

On 6 April 2011, the respondent made a finding that applicant
had committed a breach of reg 6(2)(a) of ltkweal Government (Rules of
Conduct) Regulations 2007 (WA) (Rules of Conduct Regulationy and
on 23 May 2011, the respondent made orders impasisgnction on the
applicant by way of punishment for that breach.

The applicant filed an application with the Tribundated
13 June 2011, seeking a review of the respondéincbngs that he
breached the Rules of Conduct Regulations, togetitbra review of the
punishment imposed upon him.

Having regard to the possibility that exists inexiew proceeding
that the Tribunal may invite the decision-makereaoonsider the decision
(s 31(1) of theState Administrative Tribunal Act 2004 (WA) (SAT Act))
and to the fact that the powers of the Tribunalaoreview include the
power to set aside the decision that is being vesteand to send the
matter back to the decision-maker for reconsidemnats 29(3)(c)(ii) of the
SAT Act)), the respondent did not play an activet pa the review
proceedings, other than to file a document settimgthe issues and facts
it considered arose in the review proceedings andglace relevant
documents before the Tribunal. However, the Trdbumas assisted by
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the intervention of the Attorney General of WestAustralia who acted
as a contradictor in the review proceedings.

Facts
7 The facts in this proceeding are not disputed lyycdrihe parties.
8 In May 2006 the City of JoondaluiCity) entered into a contract

(Contract) with Turfmaster Pty Ltd Turfmaster) under which

Turfmaster agreed to spray drainage sumps for weedisrfmaster

proceeded to carry out the works as provided fahenContract. From
September 2006 tree deaths and declines beganriogcur and around

the sprayed drainage sumps. In early 2007 there spaculation that
Turfmaster may have been responsible for the tesghd and declines
through its use of a herbicide with hexazinonehasactive ingredient.

9 In or about May 2007 the City engaged Minter Eltisbawyers
(Minter Ellison) to advise on two issues in relation to the treatks,
namely:

(@) environmental management and dealings with the
Department of Environment and Conservation; and

(b) the Contract, and specifically whether ther@eagrounds
to terminate it.

10 In August 2007 the City terminated the Contract, atchll relevant
times relevant since then, was in dispute with madter in relation to the
terms and effect of the Contract.

11 A Special Meeting of the Council was held on 23 &aber 2008
(December 2008 Special Meeting The relevant business of the meeting
was the consideration of item  'JSC5-12/08 - Comnficé
Report - Legal Matter', which was the City's Chiefecutive Officer's
report to Council membersCEQO's Report) in relation to the City's
possible options in the contractual dispute. Atéatcto the CEO's Report
was a copy of an undated three-page paper enétiddBriefing Note to
Elected Members prepared by Minter Ellisdvirfter Ellison Briefing

Note).
12 Each page of the CEO's Report has the embeddedrnvezaie
'CONFIDENTIAL'. The CEO's Report was also marked

'CONFIDENTIAL: SUBJECT TO LEGAL PROFESSIONAL
PRIVILEGE' at the top of each page. The CEO's Repwludes the
following statements or comments:
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... it is timely now for the Council to consider thpproach to be taken in
regard to pursuing a claim against Turfmaster.ackted is a Briefing Note
to guide Council's decision-making in this mattdtlected Members are
again reminded of the importance of maintaining fickemtiality.
Confidentiality is critical to retaining the besase for the City when it
iIssues a claim against the contractor: If Turfmrasteaware of the City's
case or if it has copies of confidential materi&lieir could be used against
the City, this will be detrimental to the City'sdbgrospects of success.
All advice provided by the City's solicitors conigs to be the subject of
legal professional privilege, including this repand its attachments.

This report outlines the strengths and weaknedsti® €ity's case against
Turfmaster initially. ... The paper then identifie& objectives or
priorities the Council may have which will also ludnce the course of
action chosen. Finally, the report presents thisenct courses of action:
one with two sub-options.

The essential elements of Minter Ellison's recomstaéion as documented
in the Briefing Note is that the City first negagawith Turfmaster to
attempt to resolve the dispute by meeting and mediabefore
contemplating commencing legal action. On thesakihe legal advice,
it is recommended that Council authorises the Chiefcutive Officer to
initially seek a meeting with Turfmaster's ManagDgector with a view
to obtaining agreement to refer the dispute to atewh.

Representatives from Minter Ellison Lawyers will fr@sent at the Special
Council Meeting to discuss with Elected Members riegters articulated

in the attached Briefing Note, including outliniag estimate of the costs
the City has incurred to date as well as potewbat implications for the

options identified.

. The terms of the contract are not clearly drafted
particularly in specifying the detail of the corti@r's
responsibilities and liabilities

. Supervisory issues - there is evidence that thedd not
discharge its supervisory obligations under thereah

13 The Minter Ellison Briefing Note attached to the @E Report does
not have the watermark 'CONFIDENTIAL' in the samaywthat the
CEO's Report does, but, like the CEO's Report,ogsdhave the same
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words at the top of each of its three pages: 'COMNTIAL: SUBJECT
TO LEGAL PROFESSIONAL PRIVILEGE..

The Minter Ellison Briefing Note states in effelait Minter Ellison's
advice is on:

() the strength of the City's claim against Turftea for
damages generally; and

(i)  whether particular expenditure incurred by tGegy can
be recovered from Turfmaster;

and that such advice is 'preliminary in nature'.

It includes comments on the City's 'arguable claagainst
Turfmaster' for damages for a breach of the Contrac

Paragraph 2.4 reads:

2.4  We recommend that the City first negotiate Withifmaster
to attempt to resolve its dispute before it contengs
commencing action, by meeting and mediation.

Comments are also made in the Minter Ellison BmigefNote about
the City's chances of success if it were to commeltitigation
proceedings against Turfmaster. In particular,ageaph 3.3 reads,
relevantly:

The issue of the City's supervisory obligationd i raised in any action.
. A lack of supervision (if established) may, hawee have the effect of
reducing the amount of any damages awarded toitiie C

Finally, comments are made on the recoverabilitytieg City's
expenses as loss and damage.

The CEOQO's Report includes an 'officer recommendatiich is as
follows:

That Council:

1. AUTHORISES the Chief Executive Officer to seekaeting with
the Managing Director of Turfmaster Pty Ltd (Turfster) to
undertake the following actions:

a) outline the City's basis for a claim againstfinaster;

b) seek Turfmaster's agreement to a negotiatedfjdential
reimbursement of the City's costs; and
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C) seek Turfmaster's agreement to mediation of dispute
with the cost of mediation being shared equally thg
parties.

2. In the event an agreement as outlined in papagtas reached at
the meeting, AUTHORISES the Chief Executive Officer
approach the Institute of Arbitrators and MediatAustralia with a
view to appointing an accredited mediator to mediae dispute
between the City and Turfmaster;

3. At the mediation, AUTHORISES the Chief Execut@éicer to
negotiate a confidential outcome affirming the @asi to be taken
by the parties to the mediation and restitutiothefCity's costs;

4. AUTHORISES the Chief Executive Officer to undde all
measures necessary to effect any outcome agreed afpdhe
mediation.

5. AUTHORISES the Chief Executive Officer, in theucse of the
negotiations with Turfmaster, consider the futurgagement of
Turfmaster for non-herbicide related contractsluding the supply
and application of fertiliser or turf maintenance;

6. REQUESTS the Chief Executive Officer to prepameport on the
outcome of any negotiations or mediation with Twafter.

20 The publicly available minutes of the December 2088ecial
Meeting show that the relevant item was a confidémhatter that was
considered during a part of the meeting that wased to members of the
public. They also show that representatives fromté Ellison were
present when the item was considered and voted on.

21 The minutes provide that the Council's resolutiontioe item was
carried by a majority, and was as follows:

That Council:

1. AUTHORISES the Chief Executive Officer to comroen
legal proceedings in the Supreme Court of Westerstralia
against Turfmaster Pty Ltd for breach of contract;

2. In taking the legal action, seek a determinaticom the
Supreme Court of Western Australia that TurfmatigrLtd
should replace significant native trees on a fidedike' basis.

22 Those minutes also contained the following statémen

Mayor Pickard provided the following reasons fos kieparture from the
Officer's Recommendation:
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. It is incumbent on the City to seek restitutioonfi the contractor in
a public forum which allows the inappropriate bebav to be
exposed.

. The significant damage caused to the City's pitgpand native
flora.

. The potential damage to the reputation of thg GitJoondalup.

By a Writ of Summons dated and filed on 15 Jan2é&40, the City
commenced legal proceedingsSupreme Court action in the
Supreme Court of Western Australia against Turfevafstr breach of the

contract.

A Special Meeting of the Council was held on 29eJ2810 the
June 2010 Special Meeting The relevant business of the meeting was
the consideration of two legal matters, one of Wwhiwas the
Supreme Court action.

At the June 2010 Special Meeting, as recorded m phblicly
available minutes of that meeting:

(a) the relevant item, denotation 'JSC03-06/10's wa
Council confidential matter that was consideredraua
part of the meeting that was closed to membershef t

public;

(b)  Minter Ellison's representative, Mr Fergusomvided a
presentation and comments to the meeting in reldabo
the item before it was voted on, and was preseetvthe
item was voted on;

(c) the Council resolution on the item was car@é&d and
was:

That Council, having considered the advice providby
Minter Ellison, the City's legal representatives) RHORISES the
Chief Executive Officer to instruct Minter Ellisoto settle the
proceedings by accepting the offer by TurfmastgrL®d in the
Supreme Court mediation session on 23 June 2010.

A Special Meeting of the Council was held on 6 RO
(the 2010/11 Budget Meeting The relevant business of the meeting was
the consideration of a proposal for levying diffagral rates for the
2010/11 financial year and a draft of the City'sidpet for that year.
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few hours before the commencement of the

2010/11 Budget Meeting, the City's CEO spoke to #pplicant and
cautioned him against making any statements intioelato what he
referred to as the 'Turfmaster issue' because dliteraent agreement
between the City and Turfmaster had not yet begmesi and the
settlement proposal was confidential.

28 At the 2010/11 Budget Meeting, during the debatetlom draft
budget - when the meeting was open to memberseopublic, and three
members of the public and one member of the prese pwresent - the
applicant, according to a transcript from the nmregtisaid things that
included the following statements or comments:

My third concern relates to legal fees and the véitation of sumps and |

have to admit that I'm a little bit afraid to sayich on this issue but it's
cost the City a lot of ratepayer's money. Coutook the part of litigation

against the advice of our lawyers Minter Ellisdvlinter Ellison has raised
iIssues about how the contract was handled by thgsGitaff and in the
end it's the ratepayer's who've spent a lot of mamethis.

The cost of the sumps debacle I'll call it, wormes as we didn't accept
the legal advice we paid for and then we litigatd bse.

29 On 20 July 2010, the Mayor of the City, Mayor Pickamade a
complaint under s 5.107 of the LG Ad€Cdmplaint). The Complaint
alleged that the applicant, who was a member ohCibof the City:

a)

b)

on 6July 2010, during the discussion on
item JSCO06-07/10 at the City's Special Meeting of
Council, when it was open to members of the public,
contravened reg 6(2)(a) of the Rules of Conduct
Regulations in that he disclosed information that h
derived from one or more confidential documentst an

on 6July 2010, at the same meeting, contravened
reg 6(2)(b) in that he disclosed information tha¢ h
acquired at one or more of three closed meetingerot
than information derived from a non-confidential
document.

30 The complaint was considered by the respondent Apri62011.
The respondent concluded that:
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a) on 6July2010, during the discussion on
item JSCO06-07/10 at the City's Special Meeting of
Council, when the meeting was open to members ef th
public, the applicant disclosed information thatdeeived
from a document marked by the City's CEO to show
clearly that the information in it was not to beaosed,;

b) the information that the applicant so discloged:

(1) Council took the part of litigation against the
advice of its lawyers Minter Ellison;

(i) Minter Ellison has raised issues about how the
contract was handled by the City's staff; and

(i)  we [Council] did not accept the legal advide
paid for

and was information that was not in the public doma
when he disclosed it; and

c) the applicant committed a minor breach as ddfime
s 5.105(1) of the LG Act in that he committed adute of
reg 6(2)(a) of the Rules of Conduct Regulations.

31 The respondent on 23 May 2011 ordered that theicaopl be
publicly censured.

Statutory framework

32 Section 5.104(1) of thkeocal Government Act 1995 (WA) (LG Act)
permits regulations to be made prescribing rules ¢buncil members are
required to observed. The Rules of Conduct Reguistare regulations
made under s5.104(1) of the LG Act. A council rraemcommits a
'minor breach' if he or she contravenes a rule afdact made under
s 5.104(1) of the LG Act.

33 Part 2 of the Rules of Conduct Regulations contdings rules of
conduct referred to in s5.104(1) of the LG Act.f i®levance to the
present case is reg 6, which provides:

Use of information

(1) In this regulation -
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closed meetingneans a council or committee meeting, or a pag of
council or committee meeting, that is closed to toera of the public
under section 5.23(2) of the Act;

confidential documentmeans a document marked by the CEO to
clearly show that the information in the documest ot to be
disclosed;

non-confidential document means a document that is not a
confidential document.

A person who is a council member must not disel-

(@) information that the council member derived nfroa
confidential document; or

(b) information that the council member acquiredaatlosed
meeting other than information derived from a
non-confidential document.

Subregulation (2) does not prevent a person iwleocouncil member
from disclosing information -

(@) ata closed meeting; or

(b) to the extent specified by the council and sabfo such
other conditions as the council determines; or

(c) thatis already in the public domain; or
(d) to an officer of the Department; or
(e) to the Minister; or

(H to a legal practitioner for the purpose of obitag legal
advice; or

(g) if the disclosure is required or permitted awy!

A person who has reason to believe that a couneinber has
committed a minor breach may complain of the brdacksending to the
officer designated as the complaints officer by theal government
concerned (under s 5.120 of the LG Act) a complaetting out the
particulars of the complaint referred to in s 5@)70f the LG Act;
s 5.107(1) of the LG Act.

A complaint of a minor breach is dealt with by arstards panel
appointed by the Minister under cl 2 of Sch 5.1h® LG Act. In the case
of a complaint which does not involve a currentaote of the LG Act, a
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standards panel is required to make a finding ashether the breach
alleged in the complaint occurred; s 5.110(2)(ahefLG Act.

The LG Act provides some guidance on how a deteatian should
be made that a breach has occurred. Section S010he LG Act
provides:

Deciding whether breach occurred

A finding that a breach has occurred is to be basmedvidence from
which it may be concluded that it is more likelyathhe breach occurred
than that it did not occur.

If a standards panel finds that a council member d@nmitted a
minor breach, then after giving the council memhbar opportunity to
make submissions about how that breach should Iadt @eth, the
standards panel is to deal with the breach in a@ecme with s 5.110(6) of
the LG Act.

The LG Act permits a party to apply to the Tribufal a review of a
decision made by a standards panel; s5.125 ofLtAéAct. The
applicant's application was brought pursuant ta seation. In dealing
with that application the Tribunal is exercising lieview jurisdiction.

Under s 5.23(1)(a) of the LG Act, ordinarily allwil meetings are
to be open to members of the public. However, ancb may close a
meeting, or part of a meeting, to members of thaipus 5.23(2) of the
LG Act. Subsection 5.23(3) of the LG Act requitbst a decision to
close a meeting, and the reason for the decisienrelsorded in the
minutes of the meeting.

Section 5.94 of the LG Act confers a right to ingpa variety of
documents, including any confirmed minutes of cduneetings and
such other information relating to a local governme&as may be
prescribed; s 5.94(n) and s 5.94(u)(ii) of the L&.AHowever, the right
to inspect information contained in confirmed masgitof council
meetings does not apply if the meeting or that péarthe meeting to
which the information refers was closed to memimérthe public, or in
the CEQO's opinion, could have been closed to mesntiethe public but
was not closed; s 5.95(3) of the LG Act.

Issues in the review proceedings

41

In its statement of issues and facts, the respdraeriends that the
following issues arise in the review proceedings:
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Was the applicant a Council member between
23 December 2008 and 6 July 20107

If issue 1 is answered in the affirmative, cd applicant
on 6 July 2010 at the 2010/11 Budget Meeting ofriedu
make the following statements:

a) Council took the part of litigation against the
advice of its lawyers Minter Ellison;

b) Minter Ellison has raised issues about how the
contract was handled by the City's staff; and

C) we [Council] didn't accept the legal advice we
paid for?

If issue 2 is answered partly or wholly in tHéranative,
did the statement or statements made by the applica
contain:

a) information that he derived from a confidential
document; or

b) information that he acquired at a closed meeting
other than information derived from a
non-confidential document?

If issue 3 is answered in the affirmative, didet
disclosure fall within any of the exceptions in &) of
the Rules of Conduct Regulations?

If issue 4 is answered in the negative, how khatle

applicant's breach of reg 6(2) of the Rules of Camhd
Regulations be dealt with pursuant to s 5.110(6jhef
LG Act?

In his statement of contentions, the Intervenerptldhe issues
identified by the respondent, and submits thatessu- 4 should be
answered in the affirmative and that the resporslesder should be
affirmed subject to a variation changing the ddteampliance from a
time calculated by reference to the date of serofc¢he respondent's
order to a time calculated by reference to theuhd)'s determination of
this application for review.
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The applicant's submissions

43

44

45

46

The applicant contends that what he said at thed/2Q1Budget
Meeting, namely that Council took the part of ligpn against the advice
of its lawyers, Minter Ellison, and that Counciddnot accept the legal
advice it paid for, was incorrect, on the basid tha City subsequently
maintained that it had not acted contrary to itmledvice. The applicant
says that the information which he disclosed wasretlore not
'information’ within the meaning of reg 6(2) of tkules of Conduct
Regulations.

The applicant further contends that the informatihich he
disclosed on 6 July 2010 at the 2010/11 Budget ikgetas derived, not
from the CEO's Report, but from the minutes of thecember 2008
Special Meeting. Those minutes, the applicant,sagse published on
the City's website and were therefore in the pulidiain. That being so,
the applicant argues, the disclosure falls withne texception under
reg 6(3)(c) of the Rules of Conduct Regulations.

He also makes the point that the advice from Mi&léson was not
'legal advice' but was 'strategic advice'.

Finally, the applicant says that his statement ‘tMaiter Ellison had
raised issues about how the contract was handlddebity's staff' was
not derived from the CEO's Report, but was an igha¢ was being
actively discussed amongst members of the commuaitd was
therefore, again, in the public domain.

Findings on the complaint

47

48

The Tribunal agrees that the issues to be detedrane as outlined
by the intervener and set out at [41] above.

There is no dispute between the parties, and thmidal finds, that
the applicant was a Council member between 23 Deeef008 and
6 July 2010 and that the applicant at the 2010/1dgBt Meeting on
6 July 2010 made the statements:

a) Council took the part of litigation against #dvice of its lawyers
Minter Ellison;

b) Minter Ellison has raised issues about how tloatract was
handled by the City's staff; and

C) we [Council] didn't accept the legal advice vegdpfor.
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The Tribunal now turns to whether what the applicdisclosed at
the 2010/11 Budget Meeting was information withle tmeaning of
reg 6(2) of the Rules of Conduct Regulations.

The word ‘information’ is not defined in the Rule§ Conduct
Regulations and there is no reason to give it angtlother than its
ordinary meaning, which is knowledge or facts comivated about a
particular subject, event etcShorter Oxford English Dictionary
(6th ed., 2009). Itis not limited to 'advice@de, strategic or otherwise.

The applicant contends that the information heldssxzl was not true
and factual because the City's Mayor was quotatienmedia as saying
that at no stage did the City ever go against etgall advice on the
Turfmaster issue. The applicant then says thhe][plain words of
regulation 6 do not prevent a council member fraseldsing information
that is not true and factual because such infoonatnat is disclosed or
uttered cannot exist in a confidential document'.

It is unclear whether the applicant is arguing that information in
the documents is itself incorrect, and thereforé¢ mtformation', or
whether he is arguing that he did not accuratelgsaiminate that
information and therefore did not disclose infonmatderived from those
documents.

Certainly, there is authority for the propositidmat the fact that
information is untrue does not cause it to ceasbetanformation; see
R v Mansfield [2011] WASCA 132 at [308]. It is less clear, howev
whether a statement which does not at least to sottent reflect the
information contained in a document can be saidbé¢oinformation
derived from that document.

In any event, the Tribunal considers that it is es@ssary to make
any finding with regard to these points. Takingpiaccount all of what
the applicant said at the 2010/11 Budget Meetihg, knowledge or
information which the applicant disclosed was ifeef that Council had
received advice from Minter Ellison not to 'takee thart of litigation'
because of possible weaknesses in Council's casegafrom 'how the
contract was handled by the City's staff'. Thedmal finds that this is
information within the meaning of reg 6(2) of theaulés of Conduct
Regulations and that it was disclosed by the aapticat the
2010/2011 Budget Meeting.
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The Tribunal now needs to consider whether it igariikely than
not that the information disclosed by the applicasats derived from a
confidential document.

As the Tribunal has already observed, a confiderd@ument
within the meaning of the Rules of Conduct Regalatiis a document
marked by the CEO to clearly show that the inforamatn the document
is not to be disclosed. The CEO's Report and thedviEllison Briefing
Note are both clearly marked, presumably by the @EOy someone on
his direction, as confidential. Thus, in the Tnhlis opinion, those
documents clearly show on their face that the médron in them is not to
be disclosed.

The fact that there may have been other indicatiassto the
confidentiality of the information contained in #e documents is not
relevant. For documents to be confidential for plieposes of the Rules
of Conduct Regulations, the documents themselvest bmimarked by the
CEO as confidential, not as a result of any sepaaalvice, whether
written or verbal.

The Tribunal finds that the CEO's Report and thentifi Ellison
Briefing Note are both confidential documents wittilhe meaning of the
Rules of Conduct Regulations.

The applicant in his written submissions to thébiinal prior to the
hearing of the proceeding stated that 'l was nopassession of the
Confidential Reports and simply relied on memonyd an this instance
the statement made was factually incorrect’. Tduggests that the
applicant did in fact derive the information whibke disclosed from the
CEO's Report of the Minter Ellison Briefing Notefasm both of them.

However, at the hearing of this proceeding, thdieg@m contended
that he had derived at the information which heldsed at the 2010/11
Budget Meeting directly from the minutes of the Bmber 2008
Special Meeting; T:[30], [1.11.11]. He submitstthlaese minutes were
published on the City's website and that theretbesinformation which
he disclosed was in the public domain.

The Tribunal has some difficulty in seeing how timormation
disclosed at the 2010/11 Budget Meeting could Haaen derived from
the minutes of the December 2008 Special Meetiige minutes make
no mention of any advice received from the Citganers nor does it
make any reference to the City's staff and the mwamm which the
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contract was administered. Also, there is no exfee to the adherence or
otherwise to the 'legal advice it paid for'.

The CEO's Report, on the other hand, refers spadifi to
Minter Ellison's recommendation that ‘the City tfireegotiate with
Turfmaster ... before it contemplates commencingoatti This is drawn
from para 2.4 of the Minter Ellison Briefing Note.

The CEO's Report refers to 'evidence that the dlidynot discharge
its supervisory obligations under the contract' andvould not be
unreasonable for the applicant or anyone elseaw ditom that statement
that this was an issue that had been raised byeMitiison. The Minter
Ellison Briefing Note does in fact refer to thisbeit without expressly
'raising issues'.

The note in the minutes referring to the Mayorepafture from
Officers' Recommendations' says the applicantcatds a departure from
legal advice on the basis that it would be 'incoradde to think that the
CEO would go against that legal advice'; T:[25]1[111].

On balance, the Tribunal considers that it is nlidedy than not that
the information disclosed by the applicant was \aeti from the
CEO Report or the Minter Ellison Briefing Note, both, which are
confidential documents within the meaning of theléRuof Conduct
Regulations.

The Tribunal also considers that none of the infdram disclosed by
the applicant falls within any of the subparagraphieg 6(3) of the Rules
of Conduct Regulations, particularly subparagraph (The disclosure
was made at a meeting which was open to the papicc none of the
information disclosed was already in the public dom

The applicant contends, and the Tribunal accelpés,there had been
a great deal of community discussion about the mamm which the
Contract had been managed by Council staff. Howeke Tribunal does
not consider that this leads to the conclusion thatinformation which
the applicant disclosed on that particular poins wathe public domain.
As the Tribunal has already observed, the confideimformation which
was disclosed was that the issues of how the Gantras administrated
had been raised in the context of enforcementefdéhms of the Contract,
which was not in the public domain.

Having regard to the evidence before the Tribuaadl to s 5.106 of
the LG Act, the Tribunal is satisfied that it is madikely than not that the
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applicant breached reg 6(2)(a) of the Rules of @onhdRegulations by
disclosing information which the applicant had aoeghfrom confidential
documents as that term is defined in reg 6(1) ef Rules of Conduct
Regulations. The Tribunal therefore finds that thpplicant has
committed a minor breach as defined in s 5.105{(1h® LG Act in that
he committed a breach of reg 6(2)(a) of the RuféSamduct Regulations.

Sanction for the minor breach

69

70

71

72

73

74

75

The respondent found that the applicant's conducbmmitting the
minor breach warranted the making of an order tmatbe publicly
censured for having committed that conduct. Thpaadent said that a
public censure is not only a reprimand aimed abrreétion of the
offending council member and prevention of furtibiending acts, but
also acts as a measure in support of the institugiolocal government
and those council members who observe the rulesrduct in the Rules
of Conduct Regulations.

The respondent took into account the fact thatagh@icant had not
previously been found to have committed any mineabh under the
LG Act.

The Tribunal heard submissions from the applicarrelation to the
guestion of the punishment which should be imposdbe event that the
Tribunal upheld the respondent's decision.

The applicant submits that the finding by the resjemt that the
applicant committed a minor breach is already kelbwn within the
Joondalup community and he therefore considers Hemiause residents
are aware of this, it would be a waste of the €ityioney to publish a
Notice of Censure.

The applicant also submits that, if he is to beliplyocensured, then
the wording of the Notice of Censure should be sinet the public be
fully aware of the specific and precise details tvare confidential and
made public.

The intervener submits that the sanctions impogeithé respondent
should be affirmed.

It is the Tribunal's view that the maintenance ohfadentiality by
council members is a serious obligation. An unam$ied disclosure has
the potential to undermine the trust and confidesfomuncil members in
each other and has the potential to impair thecaffi of a council's
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deliberation. An unauthorised disclosure of coarfithl information is,
therefore, a serious matter; 9dazza and Local Government Standards
Panel[2009] WASAT 165 at [97].

76 A public censure of the kind ordered by the resgonds, in the
Tribunal's view, a significant sanction, but alsoappropriate one. The
applicant was advised by the City's CEO prior tee tB010/11
Budget Meeting that the settlement agreement betwbe City and
Turfmaster had not been signed and that the settiemproposal was
confidential. He cautioned the applicant againskimg statements in
relation to the 'Turfmaster issue'. The applicd@refore should have
been aware of the seriousness of the consequehlissconduct.

77 The Tribunal therefore affirms the decision of taspondent that the
applicant be publicly censured.

78 Because the Tribunal does not share the applicaiig that the
wording of the public censure as specified in #gspondent's order could
be misconstrued, the Tribunal also affirms the sagent's order as to the
wording of the public censure.

Orders

79 The Tribunal makes the following orders:

1. The decision of the Local Government StandaraseP
made on 23 May 2011 that the applicant had comthdte
minor breach of thd.ocal Government Act 1995 (WA)
(as defined in s 5.105(1) of that Act) in that lbenonitted
a breach of reg 6(2)(a) of thecal Government (Rules of
Conduct) Regulations 2007 (WA) is affirmed.

2. The orders of the Local Government StandardselPan
made on 23 May 2011 in relation to the sanctiorbéo
imposed on the applicant for the minor breach he
committed are affirmed save that the time for coamue
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with Order 2 is within the period of 29 days to d&/s
from the date of delivery of these reasons.

| certify that this and the preceding [79] paratngpomprise the reasons
for decision of the State Administrative Tribunal.

JUDGE T SHARP, DEPUTY PRESIDENT
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